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AT / ORDER

PER PARTHA SARATHI CHAUDHURY, JM:

This appeal preferred by the assessee emanates from the directions of
the Ld. CIT(DRP-3), Mumbai-1 dated 05.03.2021 for the assessment year

2016-17 as per the grounds of appeal on record.
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2. The brief facts in this case are that the assessee is incorporated in 2002
and is a joint venture between Taiyo Kagaku Co. Ltd., Lucid Colloids Limited
and CBC Co. Ltd., Japan. The assessee is the manufacturer of a water
soluble dietary fibre. During the year under consideration, the assessee had
disclosed transaction entered with CBC Co. Ltd. in the nature of purchase of
raw materials and packing materials amounting to Rs.4,15,31,447/- in
clause 22 of the Form 3CEB as specified domestic transaction. It was
observed from Clause 21 of the Form 3CEB by the TPO that CBC Co. Ltd. was
located at Japan and therefore, the said transaction should have been
disclosed as international transaction as against specified domestic
transaction. The assessee was given an opportunity to explain as to why the
said transaction was disclosed as specified domestic transaction and the
assessee was also asked to furnish the documentation required to be
maintained mandatorily under Rule 10D(1) & 10D(3), Rule 10B & 10C of the
Income Tax Rules, 1962. The assessee did not file any response and details.
In absence of compliance from assessee to the statutory notices issued, it was
concluded by the TPO that the assessee has not maintained any such
documentation to justify the Arm’s length price of the transactions.
Thereafter, the TPO concluded that the ALP of these transactions to be Nil. It
was suggested therefore, by the TPO that accordingly, the Assessing Officer
may treat these amounts as unexplained expenditure in the hands of the

assessee and adjustment was made of Rs.4,15,31,447/-.

3. That when the matter travelled up to the Ld. DRP, it was submitted
before us by the Ld. AR that they had filed two written submissions through
e-mails since that was the time when virtual hearing had started. However,
the Ld. DRP has considered only one submission of the assessee and the

other one was not considered at all. The Ld. DRP vide Para 4.2 of its order
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has stated that before the TPO and also before the DRP, the assessee has not
been able to file any document required to be maintained as per Rules
10D(1), 10D(3), 10B and 10C of the Income Tax Rules, 1962 to justify the

Arm’s length price of the transactions.

3.1 The conclusion arrived at by the Ld. DRP was that the assessee has not
maintained the documentation required as per statutory requirements in this
regard was inescapable. It was further held that in absence of such
documentation, it was not possible to examine whether the transaction in
question was at Arm’s length price or not. In addition, the assessee has not
been able to advance any written or verbal submissions on the merits of the
issue. Thereafter, the Ld. DRP dismissed the objections filed by the assessee
being not supported by any supporting material or arguments. Further, the
Assessing Officer/TPO was directed to initiate penalty proceedings u/s.271AA
and 271G of the Income Tax Act, 1961 (hereinafter referred to as ‘the Act’) for
failure to keep/maintain information and documents in respect of an
international transaction and failure to furnish information/document within
the prescribed time limit as specified under provisions of Section 92D(3) of

the Act.

4. At the time of hearing, the Ld. AR for the assessee submitted that they
were unable to attend proceedings before the TPO and file necessary
submissions with documentary evidences in support of the case on merits as
was called for. However, the TPO could have derived the Arm’s length price of
the transaction based on materials available on record and it was not correct
for the TPO to arrive at Arm’s length price as Nil. This is more so because, it
is an undisputed fact that there was purchase of raw materials and this

purchase transactions could have been determined and the Arm’s length
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price could have arrived at by the TPO by conducting specific enquiry at his
end and as per materials available with him on record. The Ld. AR further
submitted that even before the Ld. DRP, they had filed two submissions out
of which as evident from the order of the Ld. DRP, they had given
consideration in respect of only one submission placed before them and other
one was not considered at all. The Ld. AR further prayed for been given one
more opportunity to represent his case on merits before the TPO by filing
requisite details/documentary evidences for actual determination of Arm’s

length price of the transaction.

5. The Ld. DR submitted that on merits since no findings have been given
by any of the Revenue Authorities in absence of proper documentation,
therefore, as prayed by the assessee, the matter can go back to the TPO for

re-adjudication.

6. We have heard the submissions of the parties herein and considered
the facts and circumstances in this case. It is an agreed fact that the assessee
had entered into a transaction of purchase of raw materials amounting to
Rs.4,15,31,447/- and reflected it in Clause 22 of Form 3CEB. Now, as the
facts on record demonstrate that neither before the TPO nor before the Ld.
DRP, the assessee had filed necessary details/ documentary evidences in
support of his case. The Assessing Officer had however derived the Arm’s
length price of the transaction to be as Nil and from the order of the
Assessing Officer, we are unable to find any exercise in the form of enquiry or
examination of facts on record by the Assessing Officer before arriving at
Arm’s length price as Nil. It is correct that the assessee has not complied with
the directions of the Revenue Authorities and has not filed necessary

documentations but also it is correct that the Revenue Authorities on their
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own has not made necessary efforts to arrive at the correct conclusion in
respect of the Arm’s length price of the transaction related to purchase of raw

materials.

7. Even the Ld. DR has not disputed that the Ld. DRP considered only one
submission of the assessee and other one was ignored though it was on
record, the assessee had filed both the submissions through e-mails. Even in
a case of best judgment assessment u/s.144 of the Act, in a case where the
assessee does not appear or does not provide proper evidences before the
Assessing Officer, the Assessing Officer provides reasons and completes the
assessment u/s.144 of the Act. In this case, while arriving at Arm’s length
price as Nil, the Assessing Officer has not given any specific findings.
Furthermore, the Ld. DRP has come out with the same findings upholding the

order of the Assessing Officer/TPO.

8. The sub-ordinate Authorities in their respective orders, have given no
findings as regards the merits of the case and one of the reason for this that
the assessee has not furnished necessary documentary evidences before the
Revenue Authorities. Before us, the assessee has prayed for one final
opportunity to represent his case on merits. We are of the considered view, in
the interest of justice, one final opportunity should be provided to the
assessee. The assessee is specifically directed to provide necessary details/
evidences/documentation before the TPO as and when called for to represent
his case on merits. Accordingly, we set aside the directions of the Ld. DRP
and remand the matter to the file of the Assessing Officer/TPO for re-

adjudication while complying with the principles of natural justice as per law.
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9. In the result, appeal of the assessee is allowed for statistical

purposes.

Order pronounced on 26t day of October, 2021.

Sd/- Sd/-
R.S.SYAL PARTHA SARATHI CHAUDHURY
VICE PRESIDENT JUDICIAL MEMBER
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